STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

NATI ONAL HEALTH CORPORATI ON,
Petiti oner,

VS. CASE NO 85-4250RX

STATE OF FLORI DA, DEPARTMENT
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N N N N N N N N N N N NS

FI NAL ORDER

This nmatter cane on for final hearing in Tall ahassee,
Fl orida, before Robert T. Benton, Il, Hearing Oficer of the
D vision of Adm nistrative Hearings on January 16, 1986. The
record closed on January 30, 1986, with the filing of the
transcript of the deposition of Sharon Gordon-Grvin. The parties
wai ved the tinme for entry of a final order. Petitioner filed his
recomended order on February 24, 1986, and respondent's
menmorandumin lieu of closing argunent and proposed findings of
fact, conclusions of law and final order were filed on February
21, 1986. The parties' proposed findings of fact are dealt with
by nunber in the attached appendi x. The parties are represented
by counsel:

APPEARANCES

For Petitioner: Robert D. Newell, Jr., Esquire
Suite B, 200 South Monroe Street
Tal | ahassee, Florida 32301

For Respondent: R Bruce MKi bben, Jr., Esquire
1317 W newood Boul evard
Tal | ahassee, Florida 32301

By petition for determnation of invalidity of agency rule
filed Decenber 2, 1985, in accordance with Section 120.56, Florida



Statutes (1985), petitioner calls into question the validity of
Rul e 10-17.015, Florida Adm nistrative Code.

| SSUE

Whet her Rule 10-17.015, Florida Adm nistrative Code, is an
invalid exercise of delegated |egislative authority.

FI NDI NGS OF FACT

1. Petitioner, National Health Corporation (NHC), a
Tennessee corporation doing business in Florida, applied in
January 1985 for certificates of need to construct nursing hones
in Al achua, Lake and Suwannee counties. When the Departnent of
Heal th and Rehabilitative Services (HRS) proposed to deny its
applications, NHC filed petitions for formal proceedings wth HRS,
which transmtted the petitions to the D vision of Adm nistrative
Hearings, where they were docketed in cases Nos. 85-2855
(Alachua), 85-2900 (Lake), and 85-2883 (Suwannee), which have now
been consolidated for hearing. Al achua, Lake and Suwannee
Counties all lie within HRS District [11.

2. At a prehearing conference in the substantial interest
proceedi ng, HRS announced its reliance on Rule 10-17.105, Florida
Adm ni strative Code, anong other things, as a basis for proposing
to turn down NHC s applications. The parties stipulated that NHC

is now, and will continue to be,
substantially, imedi ately and adversely

i npacted by the use of Rule 10-17.015 as
the basis for the Departnent's

all ocation of beds to conpeting applicants
in District IIl, since each priority
assigned by the local health council is a
function of the nunber of beds awarded in al
ot her planni ng areas.

Petitioner has standing to challenge Rule 10-17.015, Florida
Adm ni strative Code, and the parties so stipul at ed.

3. Prior to its nbst recent anendnent, Rule 10-17.015,
Florida Adm nistrative Code, provided:

10-17.015 Local Health Plan El enments Agai nst
VWi ch Applications for Nursing Hones Beds
Shal | Be Evaluated in Local Health Counci
District 3.



(1) Nursing Home Subdistrict Designation.
Local Health Council District 3 has been
divided into seven subdistricts for the
pur pose of planning for community nursing

home bed need.

(a) Subdistrict 1 consists
Suwannee, Ham | ton, Col unbi a,
Bradf ord Counti es.

(b) Subdistrict 2 consists
Al achua, and Levy Counti es.

(c) Subdistrict 3 consists

(d) Subdistrict 4 consists

(e) Subdistrict 5 consists

(f) Subdistrict 6 consists

of

Laf ayette,

Uni on, and

of

of
of
of
of

Dixie, Glchrist,

Put nam County.
Marion County.
Ctrus County.
Her nando County.



(g) Subdistrict 7 consists of Lake and Sunter
counti es.
(2) Local Policies and Priorities. 1In
addition to the statewide criteria against
whi ch communi ty nursing hone applications are
eval uated, applications fromDistrict 3 wll
be eval uated against the followng local criteria:
(a) Special consideration should be given to
proposals to establish a nursing home to serve
residents who are nore than 25 mles from an
exi sting or approved nursing hone.

The designated subdistricts were used for "purposes of allocating
nursing hone beds in the district by applying uniform statew de
met hodol ogy, " (T. 74) set out in Rule 10-5.11(21), Florida

Adm nistrative Code. "Wien . . . [the uniform statew de]

met hodol ogy was revised, . . . (by an amendnent to Rule 10-
5.11(21), Florida Adm nistrative Code, effective Decenber 25,
1984] it had the effect of allocating beds to areas of. [District
1] which already had the | argest share of the nursing home bed
supply for the district . . . [even though] there existed a
pattern of maldistribution" (T. 74) to begin wth.

4. Under the uniform state nethodol ogy, enbodied in Rule 10-
5.11(21), Florida Adm nistrative Code, the allocation of nursing
home beds to subdistricts is "sinply supply-based,” (T. 75) so
that once the need for the district as a whole is determ ned,
nursi ng home beds are distributed to subdistricts based only on
how many nursing honme beds are already there. Before Rule 10-
17.015, Florida Adm nistrative Code, was anended, a quarter of the
nursing hone beds in District Il were in Subdistrict 2, where
only 15 percent of District Ill's population 75 and ol der |ived,
whil e Subdistrict 4, with 15 percent of the District 11
popul ation 75 and over, had only 13 percent of the nursing hone
beds in District IIl. Since the amendnent, District 111, |like HRS
District X, conprises a "subdistrict of the whole." Use of such
subdi stricts of the whole rarely results in a difference in the
nunber of beds added to a district, and "it's not generally
greater than 2 percent if there is difference.” (T. 103)

5. Betty Roberts, who works in HRS's Ofice of Community
Health Planning, drafted the current version of Rule 10-17.015,
Florida Adm nistrative Code, in consultation with Carol Gorni ey,
Executive Director of the North Central Florida Health Planning
Counci |, and under the supervision of Sharon Gordon-Grvin. Those
i nvol ved had earlier considered and rejected the idea of sinply
repealing Rule 10-17.015, Florida Adm nistrative Code, w thout



replacing it. The anmendnent, in fact adopted and here chal | enged,
provi des:

10.17.015. Local Health Plan El enents Agai nst
whi ch Applications for Nursing Hone Beds Be
Eval uated In Local Health Council District 3.



(1) Nursing Home Subdistrict Designation.
Local Health Council District 3 has divided
into seven subdistricts for the purpose of
pl anni ng for comunity nursing hone bed need.

a. Subdistrict 1 consists of Lafayette,
Suwannee, Ham | ton, Colunbia, Union and
Bradf ord Counti es.

b. Subdistrict 2 consists of Dixie, Glchrist,
Al achua, and Levy County.

c. Subdistrict 3 consists of Putnam County.

d. Subdistrict 4 consists of Mrion County.

e. Subdistrict 5 consists Citrus County.

f. Subdistrict 6 consists of Hernando County.

g. Subdistrict 7 consists of Lake and Sunter
Counties. Decided not to designate any
nursi ng home subdistricts. The allocation of
new nursing home beds to |ocations within the
district shall proceed according to policies
established in the |local health plan.

(2) Local Policies and Priorities. In
addition to the statewide criteria against
whi ch communi ty nursing honme applications
are evaluated, applications fromDistrict 3
wi |l be eval uated against the follow ng | ocal
criteria. Special consideration should be
given to proposals to establish who are nore
25 mles froman existing or approved nursing
home | ocal health plan policies and
priorities contained in the approved plan.

The effect of current Rule 10-17.015, Florida Adm nistrative Code,
is to make all ocation of nursing home beds within District 111
whol | y dependent on "policies and priorities established in the

| ocal health plan.” Rule 10-17.015(1), Florida Adm nistrative
Code. Deposition of Sharon Gordon-Grvin, pages 8-10. (T. 62).
HRS "specifically advised that . . . [the Health Planning Council]
shoul d devel op policies as a conponent of the plan, which were not
for rule promulgation.” (T. 80). See Gornley deposition, Exhibit
No. 38.

6. The local health plan in effect when the chall enged rule
was promul gated and still in effect at the tine of hearing, sets
out a nethod for assigning priorities for nursing hone bed
all ocation to each of seven planning areas within District 111,
These pl anning areas correspond to the subdistricts enunerated in
prior Rule 10-17.015, Florida Adm nistrative Code. |In pertinent
part, District Ill's local health plan provides:



1. Priority for allocation of nursing hone
beds in District IlIl will be established by
applying the policies set forth below These
policy statenents are presented in an estab-
i shed order of inportance.



a. No nursing hone beds should be added in
an area until the occupancy rate of existing
and approved beds has sustai ned an average of
80 percent or greater for six nonths or nore.

b. Nursing hone beds should be added in an
area with sufficiently high utilization of
exi sting beds when that area's share of the
District bed supply is less than the proportion
of the District's popul ati on age 75+ who
reside in that area.

c. The first step in establishing relative
priority standing of planning areas in District
1l conpares the popul ation characteristics
to the bed distribution. The percent of the
District's bed supply in the area is subtracted
fromthe percent of the District's 75+ popu-
lation residing in the area.

(1) High need is defined as a difference
greater than or equal to 3.50;

(2) Mderate need is defined as a difference
greater than or equal to 2.00 but |ess than
3. 50;

(3) Low need is defined as a difference |ess
t han 2. 00.

(d) The priority order of areas in need
establ i shed under statenent C will be adjusted
by a consideration of occupancy |evels of
exi sting and approved facilities in each
pl anni ng area during the | ast six nonths:

(1) High occupancy is defined as an average
of 90 percent or greater;

(2) Mboderate occupancy is defined as an average
greater than or equal to 80 percent but |ess
t han 90 percent;

(3) Low Qccupancy is defined as an average
| ess than 80 percent.

e. Final priority status is determ ned
as follows:

(1) Areas with high need and hi gh occupancy
receive first priority;

(2) Areas with high need and noderate
occupancy receive second priority;

(3) Areas with noderate need and high
occupancy receive third priority;

(4) Areas with |ow need and high
occupancy receive fourth priority;

(5) Areas with noderate or | ow need and



noderate or | ow occupancy receive no priority.
f. To the extent possible, all areas ranked

in one of the four categories of priority

est abl i shed above shoul d be approved to add

sonme new beds. Relative allocation of

avai | abl e beds should be determned in the

fol | om ng manner:



(1) First priority areas should be all owed
add at |east 120 and no nore than 240 beds;

(2) Second priority areas should be all owed
to add at | east 120 and no nore than 180
beds;

(3) Third priority areas should be all owed
to add at | east 60 beds and no nore than 120
beds;

(4) Fourth priority areas should be all owed
to add up to 60 beds;

(5) Areas with no priority should not be
al l oned to add beds.

The local health plan was not filed with the Secretary of State at
the tinme present Rule 10-17.015, Florida Adm nistrative Code, was
adopt ed.

7. The prioritization element of the local health plan above
guoted is the basis for sem annual cal culations by the North
Central Florida Health Planning Council which are set out for the
benefit of HRS enpl oyees reviewi ng certificate of need
applications in tables |like the following for the six-nonth period
ending in May of 1985:

PRI ORI TY PLANNI NG APPROVAL BEDS NET
RANK AREA BEDS APPROVED 1 NEED 2
1 |V 120- 240 60 60- 180
VI 149 91 3
2 -- 120- 180 - - - -
3 111 60- 120 - - 60- 120
4 I 60 111 - -
Unr anked I - - 120 - -
Vv - - 9 --
A/ - - - - - -
District 111 597 2 449 --
1 Approval s between Decenber 1, 1984
and March 30, 1985.
2 Calculation of district-w de need
as of January, 1984, using DHRS bed
need rule (10.5.11(21).
3 The m ni num nunber of approval beds (120)

for this priority rank has al ready been
awar ded. Approval of an additional 91
beds woul d bring the bed allocation up
to the maxi mum nunber (240). Exhibit No.
37 to the Deposition of Carol Gormnl ey.



The nunbering of planning areas is the sane as the nunbering of

t he subdistricts which they replaced. As between conpeting
applications for nursing honme certificates of need for planning
areas with difference priorities, the local health plan m ght well
be dispositive; and would, in any event, be essential to review of
the applications in accordance with 1018 rul es. Deposition of
Gordon-G rvi n.

8. In explaining the putative difference between
subdi stricts and planning areas, Ms. CGornl ey stated:

We understand a subdistrict to be a
geogr aphi c area specifically designated
for use in a mathematical fornula in a
met hodol ogy, |ike the statew de

met hodol ogy or, for exanple, in the case
of acute care, perhaps in a nethodol ogy
promul gated as rule after being

devel oped by a local health council.

The difference in our |ooking at

pl anning areas is that we don't in fact
apply a net hodol ogy, a mat henati cal

cal culation for need. W accept the
need as determ ned solely by the

st at ewi de net hodol ogy, but we use those
smal | er geographic areas as a tool for
determ ni ng whet her or not any part of
the district should have priority over
any other part of the district when
applications for additional beds are
considered. (T-84).

The need net hodol ogy set out in Rule 10-5.11(21), Florida

Adm ni strative Code, determ nes how many nursing honme beds, if

any, may be added to District IIl as a whole. Only when the state
met hodol ogy indicates a need for additional beds in District I11,
does the question of allocation within the district arise, and
only then do the local health plan policies and priorities cone
into play.

CONCLUSI ONS OF LAW

9. The Division of Adm nistrative Hearings has jurisdiction
over challenges to existing adm nistrative rules on grounds that



they anount to "an invalid exercise of delegated |egislative
authority." Section 120.56, Florida Statutes (1985).

10. The present challenge to Rule 10-17.015, Florida
Adm ni strative Code, proceeds on several fronts. Petitioner
contends that the rule is invalid because its purported
i ncorporation of the Iocal health plan by reference was
i neffective; because it is inconsistent with another HRS rul e,
Rul e 10-5.11(21), Florida Admnistrative; and because it is
i nconsistent with Section 20.19(3)(b)9, Florida Statutes (1985).

11. \Whatever the precise relationship between federally
mandated state and | ocal health plans and Florida's Adm nistrative
Procedure Act may be in other contexts, the statute is clear in
requiring that the "elenents of an approved district plan which
are necessary to the review of any certificate-of-need application
shal | be adopted by the departnent as a part of its rules.”
Section 381.494(7)(b)1, Florida Statutes (1985). Petitioner does
not assail the rationality of District Ill's local health plan or
otherwi se question its nerit in arguing that HRS failed to foll ow
the procedures required for adopting the plan "as a part of its
rules,"” Section 381.494(7)(b)1, Florida Statutes (1985), in
promul gating Rule 10-17.015, Florida Adm nistrative Code.

12. Nothing in the statutes forbids resort to incorporation
by reference in adopting as rules pertinent elenents of a | ocal
plan (or the whole of the plan.) The governing statute states:

Pursuant to rule of the Departnent of State,
a rule may incorporate material by reference
but only as such material exists on the
date the rule is adopted for purposes of

such rul e, changes in such material shal

have no effect with respect to the rule
unless the rule is anmended to incorporate
such material as changed. Section 120.54(8),
Florida Statutes (1985).

The pertinent rule of the Departnent of State is Rule 15-1.005
Florida Adm nistrative Code, which provides:

(1) Any ordinance, standard, specification
or simlar material may be published by
reference in a rule subject to the foll ow ng
condi tions:

(a) The material shall be generally
avail able to affected persons.



(b) The material shall be published by a
governnment al agency or a generally
recogni zed professional organization.

(2) The agency publishing material by
reference shall file with the Departnent of
State a correct and conplete copy of the
referenced material with an attached
certification page which shall state a
description of the referenced materi al and
specify the rule to which the referenced
materi al rel ates.

(3) Any anendnents to material published
by reference nust be promul gated under the
rul emaki ng provisions of Section 120. 54,
Florida Statutes, in order for the anended
portions to be validly incorporated.

By Rule 10-2.11, Florida Adm nistrative Code, HRS has adopted as
its owmn the nodel rules on rul emaking, including Rule 28-3. 35,
Florida Adm nistrative Code, which also refers to the Departnent
of State's rule:

Any rul e, standard, specification or simlar
material which is generally available to

af fected persons may be incorporated in a
rule, by reference, in the manner adopted
by rule by the Departnent of State.

The rule requirenment that an agency "file with the Departnent of
State a correct and conplete copy of the referenced nmaterial,"
Rul e 15-1.005(2), Florida Adm nistrative Code, has the salutary
effect of making it a matter of public record just what "materi al
exists on the date the rule is adopted.” Section 120.54(8),
Florida Statutes (1985).

13. The inportance of such a requirenment is underscored by
respondent’'s argunent in this case that "policies and priorities
in the local health plan are dynamc in nature.” Respondent's
Proposed Findings of Fact, Conclusions of Law & Final Order, p. 7.
Because the filing requirenent was not met in the present case,
the purported incorporation by reference fails. Balsamyv.
Department of Health and Rehabilitative Services, No. 84-0173R
(DOAH; March 27, 1984), 6 FALR 2592 aff'd sub nom Departnent of
Heal th and Rehabilitative Services v. Bal sam 4626 So.2d 1109
(Fla. 1st DCA 1984).



14. Because the local plan includes el enments "necessary to
the review of any certificate-of-need application,” Section
381.494(7), Florida Statutes (1985), which are not incorporated in
the rule, the rule is at variance with the statute it inplenents.
The present case is readily distinguishable from Hunmhosco, Inc. v.
Department of Health and Rehabilitative Services, 476 So.2d 258
(Fla. 1st DCA 1985), where another applicant for a certificate of
need chal l enged simlar HRS rules on grounds that "the rules do
not include all elenents of the approved district plan necessary
to review of a CON application." 476 So.2d at 261. Unlike
petitioner here, the challenger in the Humhosco case "ha[d] not
presented evidence to prove that the alleged "mssing' elenents of
the district's plan [we]re necessary or essential to review of CON
applications.” 476 So.2d at 261. It was established in the
Humhosco case, noreover, that "HRS intended, at the tinme the rules
were adopted, to adopt additional elenments of the district plans
as they were submtted and eval uated, apparently because it was
inpractical to delay adoption until all elenments of the plan were
devel oped."” 476 So.2d at 261

15. Here the prioritization clenent of the |local health plan
has al ready been submtted and eval uated by HRS, and has been
shown to be necessary in the conparative review of applications
for nursing home certificates of need relating to planning area
assigned different priorities. HRS concedes that it "allocat][es]
the beds, using the priorities established within the local health
pl an as gui dance." Respondent's Proposed Finding of Fact No. 15.
HRS adopted the rul e under challenge here precisely in order to
renmove a perceived inpedinent to the use of the local plan's
priority policy.

16. HRS personnel advised the health planning council's
director that the council should adopt as part of the plan the
priority formula policies "which were not for rule pronulgation.”
(T. 80). The sane HRS personnel who failed to adopt the | ocal
heal th plan bed allocation elenent as part of its rules viewed the
el emrent as inconsistent with Rule 10-5.11(21), Florida
Adm ni strative Code, and feared its adoption (in the absence of an
amendnent to Rule 10-5.11(21), Florida Adm nistrative Code) would
have created inconsistent rule provisions, even though they did
not object to District IIl"'s approach in practice. HRS adopted
Rul e 10-17.015, Florida Admnistrative Code, in its present form
in an effort to permt allocation of nursing hone beds in District
1l on the basis an elenent of the |ocal health plan, an el enent
which the rule fails to incorporate.



17. Petitioner contends that Rule 10-17.015, Florida
Adm ni strative Code, is invalid on account of inconsistency with
Rul e 10-5.11(21), Florida Adm nistrative Code. But where |anguage
in one rule cannot be reconciled with coequal provisions of
anot her rule, deciding which | anguage to disregard is a question
of interpretation; and is not, in |egal contenplation, a question
of invalidating one or the other. It is, therefore, unnecessary
to decide in the present case whether, as petitioner contends,
Rul es 10-5.11(21) and 10-17.015, Florida Adm nistrative code, are
mutual |y repugnant or, as respondent contends, they neld into a
har noni ous whol e, when read in pari materi a.

18. Finally, petitioner contends that Rule 10-17. 015,
Florida Adm nistrative Code, runs afoul of Section 20.19(3)(b)6.,
Florida Statutes (1985), which assigns conprehensive health
pl anning to HRS Deputy Assistant Secretary for Health Planning
and Devel opnent and st at es:

The functions of this office relating to
Pub. L. No. 93-641 shall not be
decentralized to the districts.

Petitioner's theory is that the health planning council would be
free to alter the local health plan under Rule 10-17.015, Florida
Adm nistrative Code, as it is currently witten, w thout the

i nprimatur of HRS' Deputy Secretary for Health Planning and

Devel opnent. \Whether or not this argunent is neritorious,
conpliance with the clear statutory requirenent that plan el enents
"necessary to the review of any certificate of need application,”
Section 381.494(7)(b)1., Florida Statutes (1985), be pronul gated
as admnistrative rules ensures control by the HRS hierarchy.



It is, accordingly,
ORDERED:

Rul e 10-17.015, Florida Adm nistrative Code, is an invalid
exerci se of delegated |egislative authority.

DONE and ENTERED this 28th day of March 1986, in Tall ahassee,
Fl ori da.

ROBERT T. BENTON I, Hearing Oficer
Di vision of Adm nistrative Hearings
The QGakl and Bui |l di ng

2009 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

FILED with the Clerk of the
Di vision of Adm nistrative Hearings
this 28th day of March 1986

APPENDI X

Petitioners Proposed findings of fact 1 through 7 have been
adopt ed i n substance.

Respondent' s proposed findings of fact 1 through 4, the first
sentence of 5, the first four sentences of 6, 7, the first two
sentences of 8, the first sentence of 9, the first paragraph and
final sentence of 10, 12, the third sentence in the second
paragraph of 15, 16, and the first and final sentences of 17 have
been adopted in substance.

The witnesses Gornley and Rond testified in the manner
recited in the second and third sentences of respondents proposed
finding of fact 13, and the record did establish that need (but
not allocation within the district) was determ ned under Rule 10-
5.11(21), Florida Adm nistrative Code.

The second sentence of respondent's proposed findings of fact
5, the final sentence of 6, the final sentence of 8, the final
sentence of 9, the first sentence of the second paragraph of 10,
the first sentence of 13, the second and third sentences of 17,
and 18 have been rejected as unsupported by the weight of the
evidence. The record developed in this case did not establish
that the rule under challenge was the "only feasible, |ogical,



rational"” step to take, did show that the bed allocation el enent
of the plan played an essential part in nursing honme certificate
of need application review, did show that use of the |ocal health
pl an el ement generated specific nunbers, and did show that the
pl an el ement was skeptical of adoption as a rule.

Respondent's Proposed findings of fact 14 and 15, except for
the third sentence of 15, are proposed concl usions of |aw.

COPI ES FURNI SHED

WIlliam"Pete" Page, Jr., Secretary
Departnent of HRS

1323 W newood Bl vd.

Tal | ahassee, Florida 32301

St eve Huss, Esquire

CGeneral Counse

Departnent of HRS

1323 W newood Bl vd.

Tal | ahassee, Florida 32301

Robert D. Newell, Jr., Esquire
Suite B, 200 South Monroe Street
Tal | ahassee, Florida 32301

R Bruce MKi bben, Jr., Esquire
1317 W newood Bl vd.
Tal | ahassee, Florida 32301

Li z d oud, Chief

Bureau of Adm nistrative Code
1802 The Capitol

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO JUDI CI AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules O Appellate
Procedure. Such proceedi ngs are commenced by filing one copy of a
notice of appeal wth the Agency Cerk O The D vision O

Adm ni strative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court O Appeal, First
District, or with the District Court O Appeal in the appellate



district where the party resides. The notice of appeal nust be
filed within 30 days of rendition of the order to be reviewed.



